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The Impact of Police Body-Worn Cameras on the PleaBargaining Process
by Katelyn N. Ringrose 1
Criminal justice today is for the most part a system of pleas, not a system of
trials… To a large extent . . . horse trading determines who goes to jail and for
how long. That is what plea bargaining is. It is not some adjunct to the criminal
justice system; it is the criminal justice system. 2
Introduction
***
In recent years, law enforcement’s use of body-worn cameras (BWCs) has
been swiftly prioritized and funded by the United States government. 3 In particular,
through grants called Smart Policing Initiatives, the U.S. Department of Justice has
dedicated over $20 million to fund the purchase of BWCs and technical assistance
for local police departments. When announcing the project, Attorney General
Loretta Lynch emphasized the many possibilities of the technology, including the
hope they would “enhance transparency, accountability, and credibility” that police
departments were severely lacking following repeated instances of police brutality
against unarmed black men in particular. 4 In 2016, a nationwide survey estimated
that about half of all enforcement agencies had already adopted BWCs, and this
percentage has exponentially increased in the past years. 5
Given that 90 to 95% of all criminal convictions, misdemeanor and felony,
are a result of a plea bargain, it’s important to scrutinize the effect of BWCs,
positive and negative, on the plea-bargaining process. 6 Although not many studies
have undertaken this specific task, surveys of prosecutors have noted the propensity
of the technology to increase the number of pleas accepted, and studies of law
enforcement agencies have, thus far, echoed this finding in practice. It is likely that
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the widespread use of BWCs will contribute to a rise in plea bargains as their use
becomes more prevalent; and this rise in plea bargains holds numerous
consequences for the United States’ criminal adjudication system. Those
consequences include the risk of incarcerating innocent individuals, further
contributing to disparate sentences and conviction rates for persons of color from
communities that police are more likely to monitor with their BWCs on, and
inequitable access prior to trial to the very footage that can serve to aid or even
exonerate a defendant prior to trial. It is important to critically analyze these
negative effects before the very tool adopted to limit police brutality becomes a
weapon against those citizens subject to the criminal justice system.
This note, in Part I, looks to the history of law enforcement’s adoption of
BWCs and their contemporary use. In Part II, I analyze the likely impact of BWCs
on the plea-bargaining process, including both positive and negative implications.
In Part III, I catalog efforts to mitigate potential ill-effects of BWC use on the plea
bargaining process, including intra-office administrative mandates, with an eye
toward the general trajectory of real-time data collection. 7 In conclusion, this paper
warns courts and administrative bodies to undertake research looking into the
implications of BWC use on the plea-bargaining process before allowing the
technology to influence pleas. Furthermore, agencies, both state and federal, should
look into creating an impartial agency to hold BWC footage, and grant the defense
access to that footage prior to trial and prior to acceptance of a plea.
Part I
***
Recent reports of police violence across the country have led law
enforcement agencies, citizens, civil rights groups, city councils, and even courts
to push for the rapid adoption of BWC technology. 8 BWCs hold incredible promise;
however these effects have gone largely unrealized, at least in part due to police
departments exerting sole control over the footage accrued by the technology. In
addition to rarely capturing a direct view of the commission of a crime, recent
evidence suggests that police officers equipped with BWCs are as likely to use force
as those without them. 9 The very reason that BWCs were adopted in the first place
has been negated as law enforcement officers occupy the role of the watchers, with
community members as the watched. 10 As Justice Brandeis said in his scathing
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dissent in a 1928 Supreme Court case regarding electronic surveillance, “The
greatest dangers to liberty lurk in insidious encroachment by men of zeal, wellmeaning but without understanding.” 11
BWCs were adopted, in large part, to decrease costly investigations into
citizen complaints by both lowering acts of violence perpetrated by law
enforcement officers and shedding light on disputes between citizens and law
enforcement. 12 However, BWCs have been proven to not lower the frequency of
police use-of-force. This is likely because BWCs are directly controlled by law
enforcement officers who can choose to turn the cameras off at will and are in the
position to choose which data to retain or destroy. 13 Police departments may not
see the use of BWCs as a way to increase accountability, but rather as a mechanism
of policing. As such, police may simply view BWCs as tools to gain more
evidentiary support against perpetrators of crimes. 14 Law enforcement officers are
in charge of retaining BWC footage, and they hold the power to choose to not film
certain community interactions. Because police control over BWCs and their
footage discounts their viability as a method of providing accountability, and
because police are able to resist disclosure of footage, communities are unable to
use BWCs to achieve their initial aim of holding police accountable for their
misconduct. 15
Thus far, the impacts of BWCs have been far reaching, and tend to benefit
law enforcement and prosecutor offices rather than the defendants and communities
affected by police violence. The U.S. Department of Justice has noted that
“[p]rosecutors, in particular, will heavily impact the BWC program as they will
view and evaluate digital evidence as part of their decision-making process.” 16
Prosecutors are offered unfiltered access to BWC footage via the same login
mechanisms offered to law enforcement officers, and can use that footage to
influence their decision on whether to offer a plea. A majority of lead prosecutors,
when asked about who would most likely benefit from the use of BWCs, see
themselves as the true beneficiaries of the technology.
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To the public, BWC footage is seen as fairly irrefutable, whereby footage
of a crime can be leaned upon to make or break a case. 17 As a criminal defendant,
it might feel hopeless to pursue a trial and introduce mitigating circumstances when
it is known that BWC footage will be revealed by the prosecutor, particularly when
the defendant is not privy to what the footage will reveal prior to being asked to
accept or decline a plea bargain. While a guilty defendant fearful of being revealed
on BWC footage may not be a sympathetic figure to some, countless innocent
defendants plead guilty to crimes they did not commit. While the individual guilty
defendant admitting his or her guilt due to the threat of BWC footage being revealed
at trial is not incredibly worrisome, it is worrying that police may be monitoring
some interactions over others, leading to race and class discrepancies. In addition
to widespread issue of BWCs being used for discriminatory 18 purposes when turned
on in certain neighborhoods, for certain protests, or for certain defendants 19 there
is also the concern of innocence. When police departments hold footage that can
exonerate a defendant, that footage should be turned over to defense attorneys.
However, even if BWC footage is treated as traditional evidence, law enforcement
and the prosecution will not necessarily turn it over. There is a long history of
prosecutors hiding or refusing to turn over exculpatory evidence. 20 Because of a
lack of trust between law enforcement and criminal defendants, as well as
communities disproportionately impacted by police use-of-force, there may be
defendants who feel, rightfully or not, that the footage accrued via BWCs could be
doctored. Doctoring could entail an officer turning on his or her BWC to accrue
footage after an altercation has already begun, painting him or herself in a good
light, or physically intruding upon the footage. Many of the BWCs utilized by law
enforcement are vulnerable to being intruded upon by hackers, law enforcement or
not, due to their lack of a cryptographic mechanism that would confirm the validity
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of the stored video files. Due to the lack of such a mechanism, physically altered
footage may be difficult to detect, and even more difficult for defendants to deny. 21
Given historical distrust between police and criminal defendants, disproportionate
policing of impoverished individuals of color, a distrust of the viability of the
footage itself, and a lack of prosecutorial oversight when it comes to turning over
exculpatory evidence, defendants may feel particularly pressured to accept a plea
agreement when they are not granted pre-trial access to BWC footage.
Prosecutors can use BWC footage to influence their decision on whether to
offer a plea agreement. In particular, “where footage is not purely inculpatory,
prosecutors have a dual interest in keeping the videos to themselves and blocking
defendants’ pretrial access . . . out of concern for the safety of victims and witnesses
appearing on the tapes [and] to use BWC footage to their strategic advantage.”22
BWC use has already begun to increase the number of plea bargains accepted by
defendants, with a majority of prosecutors forecasting an even greater increase as
BWCs are adopted in more locales. Because law enforcement officers hold some
power over the plea-bargaining process, this power is likely to increase given an
officer’s ability to decide which footage to accrue and when. 23
A majority of lead prosecutors, when asked about who would most likely
benefit from the use of BWCs, see themselves as the true beneficiaries of the
technology. In a recent George Mason University study on BWCs, when asked
about the impacts of BWCs on courts, a majority of prosecutors believed that BWC
evidence would increase both rates of conviction and rates of plea agreements
accepted. 24 In fact, fewer than 10% of lead prosecutors disagreed that BWCs would
produce at least one of these results. 25 We should trust experienced prosecutors
when they say that BWCs will help them secure more convictions. Although
prosecutors may conflate positive benefits for them, via more accepted plea
agreements, with a positive effect on society, these two effects are very different.
An increase in plea agreements accepted may mean that more petty crimes are
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charged, simply because police have accrued a great deal of evidence that is seen
as irrefutable.
A majority of prosecutors have already used BWC footage as evidence in a
trial, and nearly all prosecutors’ offices in jurisdictions with BWCs, which make
up 92.6% of all offices, have used BWC footage to prosecute private citizens. 26 In
contrast, only 8.3% of offices located in jurisdictions with BWCs indicated that
they have used BWC evidence to prosecute a police officer. Prosecutors benefit
from BWC footage a great deal more than defense counsel. 27 A majority of
prosecutors, 62.7%, believe that BWC evidence will help the prosecution more than
it will assist the defense. 28 As it stands, however, the evidence accrued by BWCs
will not be granted to the defense, whether it is helpful to the prosecution's case or
not, until the decision as to whether to pursue a trial is made. Granting defense
attorneys access to BWC footage, as part of the pretrial process, is an incredibly
important step in ensuring that these estimates by prosecutors reflect more equity
between defense and prosecution when it comes to the plea-bargaining process.
The theoretical basis for BWC adoption is seated in the deterrence theory.
However, this theory supposes that individuals are rational actors who are choosing
to act violently for measured reasons. Therefore, deterrence is effective only in
controlled circumstances whereby police officers and civilians are acting rationally.
This has proven to not be the case in many high-pressured circumstances, such as
when individuals feel cornered, harassed, fearful, etc. The irony of BWC adoption
is readily apparent in recent surveys that have pointed to the lack of an effect on
recorded incidents of police use-of-force. 29 In an effort to understand these
counterintuitive findings, researchers concluded that BWCs only reduce police useof-force when officers’ discretion to turn cameras on or off is minimized. The first
findings from the largest set of randomized controlled trials of the effectiveness of
body cameras revealed that use-of-force jumped by 71% among officers who did
not follow the recording protocol and instead recorded at their discretion. In
contrast, use-of-force decreased by 37% among officers who followed the
protocol. 30 Despite this finding, there have been no legislative actions toward
creating accountability mechanisms for officers who either disengage or choose to
not wear their BWCs. Although many departments cite policies regarding
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mandatory recording, the majority do not impose consequences on officers who fail
to comply. 31
Because the rapid adoption of BWCs is occurring within a low information
environment, researchers are only beginning to develop knowledge about the
effects, both intentional and unintentional, of the technology. 32 Rapid adoption of
technologies in the absence of high-quality information about potential impacts can
lead to unanticipated and unintended consequences that may work against both
police and citizen interests. Some of the mixed implications of BWC adoption are
already evident in literature issued by the Department of Justice urging law
enforcement agencies to apply for grants to cover the cost of adoption: “BWCs can
have a moderating effect on citizens and can help strengthen accountability and
transparency in citizen-police interactions.” 33 This moderating effect can also be
thought of as a chilling effect, hampering free speech and expression. 34
The need for more research in this area is paramount, as the adoption of
BWCs will likely have important implications for police-citizen interactions, police
management and budgets, safety and security, citizen privacy, citizen reporting and
cooperation with police, and practices in the courts, both before and during trial. 35
It is crucial that when we look into the effect of BWC usage on the court system,
that the plea-bargaining system is not overlooked in favor of analyzing the
evidentiary effect of such footage on trials. Despite their relative newness, BWCs
have already affected the plea-bargaining process and are likely to continue to
escalate existing concerns with plea bargaining.
Part II
***
The criminal-justice system has become a weighty machine, industriously
issuing punitive measures against transgressors and unable to afford criminal
defendants a fair trial even if they opted to exercise their constitutional right. 36 In
31

See ARIEL supra, note 29. (Arguing for codified rules and regulations in regards to

BWCs in order to decrease incidences of use of force.)
32
CENTER FOR EVIDENCE-BASED CRIME POLICY, GEORGE MASON UNIVERSITY, EXISTING
AND ONGOING BODY-WORN CAMERA RESEARCH: KNOWLEDGE GAPS AND OPPORTUNITIES (2016).
33
U.S DEP’T OF JUSTICE, OMB NO. 1121-0329, INFORMATION REGARDING A CHANGE TO THE
BODY-WORD CAMERA POLICY AND IMPLEMENTATION PROGRAM FY 2018 COMPETITIVE GRANT
ANNOUNCEMENT (2018).
34
NANCY LA VIGNE, Evaluating the Impact of Police Body Cameras, URBAN INSTITUTE
(2015) (Aug. 5, 2015), https://www.urban.org/debates/evaluating-impact-police-body-cameras.
35
Body-Worn Cameras Information, BUREAU OF JUSTICE ASSISTANCE UNITED STATES
DEPARTMENT OF JUSTICE (2018) (Mar. 29, 2019), https://www.bja.gov/Program
Details.aspx?Program_ID=115#horizontalTab2.
36
EMILY YOFFEE, Innocence is Irrelevance, THE ATLANTIC (2017), https://www.theatlantic.
com/magazine/archive/2017/09/innocence-is-irrelevant/534171/ (“According to Stephanos Bibas,
a professor of law and criminology at the University of Pennsylvania Law School, the criminal-

7

addition to the 90 to 95% of all criminal convictions, misdemeanor and felony, that
arise as a result of a plea bargain, approximately 97% of federal convictions and
94% of state felony convictions arise from plea bargains. 37 In today’s criminal
justice system, therefore, the negotiation of a plea bargain, rather than the unfolding
of a trial, is almost always a critical point for a defendant. Whether plea bargaining
is a contract, 38 compromise, 39 or a disaster, 40 the fact stands that there are both
positive and negative implications to the practice. These implications affect judges,
prosecutors, defense attorneys, prosecutors, victims, defendants and the community
at large. As adoption of BWCs rises, so too does the likelihood that the footage
accrued will impact the plea-bargaining process.
Until the Supreme Court of the United States, acting under its rule-making
power, promulgated Rule 11 of the Federal Rules of Criminal Procedure,
procedures for accepting guilty pleas were lacking. 41 Rule 11 is designed to
eliminate any need to resort to a subsequent fact-finding proceeding after a plea of
guilty is accepted. Judicially, plea bargains allow for a conservation of time judges
have to spend overseeing trials. This, of course, is a function of the sheer amount
of acts legislatures have criminalized. More defendants exist than there is time to
allow them to undergo a proper trial. Effectively, if politicians chose to
decriminalize rather than create new charges, criminal dockets would be less
clogged and the justice system would not face the threat of incredible backlogging
should plea bargains be barred. Plea bargaining also arguably allows judges more
power in criminal proceedings than when a case proceeds to a jury trial. 42
In his 1970 dissent in Parker v. North Carolina, Justice Brennan, when
looking at the issue of capital punishment, notes that the discussion there is, “very
different from the give-and-take negotiation common in plea bargaining between
the prosecution and defense, which arguably possess relatively equal bargaining
power.” 43 Through charge selection and influence over possible sentencing ranges,
justice system has become a ‘capacious, onerous machinery that sweeps everyone in,’ and plea
bargains, with their swift finality, are what keep that machinery running smoothly.”).
37
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38
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prosecutors currently hold incredible power over defendants and it would be
incorrect to say that defense attorneys and prosecutors hold equal bargaining power.
Prosecutors also hold sway over the difference between the sentence a defendant
faces if he or she pleads guilty and the sentence possible if he or she proceeds to
trial and is convicted. The incredible leeway given to prosecutors in charging and
sentencing pleas creates an inequality between the role of the criminal defense
attorney and the criminal prosecutor. Prosecutors may use plea bargaining in order
to secure convictions for certain members of criminal enterprises. This creates
unequal sentences amongst similarly culpable defendants.
According to Justice Kennedy in Missouri v. Frye, “it is insufficient simply
to point to the guarantee of a fair trial as a backstop that inoculates any errors in the
pretrial process.” 44 Indigent defendants have the positive ability to accept guilt and
avoid potentially costly and time-consuming trials. However, they also may face
negative incentives in the form of feeling forced to accept a plea bargain under fear
of losing their job due to trial time and time spent in jail. Furthermore, indigent
defendants may simply lack the funds to engage in a thorough defense. Public
defenders do not make worse lawyers than other defense attorneys, however, a
“lack of funding, limited staffing, insufficient time to review cases all create a
public defense system that provides suboptimal legal advice to those who need it,
and the poor are the ones who need public defenders most.” 45 Although granted
access to a defense attorney, clients may perceive more pressure to accept a plea
agreement than to “roll the dice” and go to trial where they may receive a much
harsher punishment than the one they pleaded for. BWCs may increase the number
of charges brought forward, particularly against defendants accused of relatively
low-level crimes, given the low evidentiary standard required for crimes like petty
misdemeanors. 46
These problems are likely to plague plea bargains that are accepted due to
the existence of BWC footage, and it is important that these core issues do not fade
out of the foreground while examining the implications of the technology. For
example, some theorize that court processes “end with a quick guilty plea because
the footage will constitute overwhelming evidence.” 47 This fairly one-sided
analysis of the use of BWC footage fails to take into account that the unique nature
Missouri v. Frye, 566 U.S. 134, 143-44 (2012).
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46
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47
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44
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of BWC footage is bound to raise more questions concerning coercion, unequal
access to the footage, and a perception on the part of defendants that they will
receive harsher sentences at trial.
When asked about the impacts of BWCs on courts, lead prosecutors stated
the possibility of several differences occurring with the adoption of the
technology. 48 A majority, 53%, believed that BWC evidence would increase rates
of conviction. 49 This belief may rest in the assumption that BWC footage will
provide irrefutable, or at least solid, evidence for the prosecution. An even greater
majority, 62.3%, believed that BWC footage will increase the frequency and
likelihood of plea bargains being accepted. 50 This belief is an incredibly interesting
one, and may hinge on a multitude of factors. Because prosecutors are largely given
unlimited access to BWC footage, and defense attorneys are not, prosecutors may
place stock in their ability to describe the evidence they have on video as a
technique to apply pressure on defendants contemplating a plea deal. They may
also believe that defense attorneys are more likely to encourage their clients to
accept a deal if the prosecution has video footage of the offense. In fact, fewer than
10% of lead prosecutors disagreed that BWCs would produce either an increase in
convictions or pleas. 51 Comparatively, few prosecutors believed that BWC
evidence would increase either the number of appeals or case dismissals. However,
a large number of prosecutors, 42.5%, indicated neutrality with respect to the
question about case dismissals, showing that views on this point may not yet be
well developed due to a lack of experience with BWC use. 52
When respondents were asked to assess the likelihood of what they would
consider negative or burdensome impacts on the criminal justice system, few
believed that BWCs would lead to what would be positive outcomes for defendants.
For example, when asked whether BWCs would increase dismissals of criminal
charges due to missing recordings, failure to record, or technical problems with the
videos, comparatively few prosecutors thought this would occur. Few, 19.2%,
strongly agreed that problems with BWC footage would lead to a decrease in
charges, with 6.7% simply agreeing. 53 Sometimes silence speaks louder than
words, and a high number of prosecutors, 42.5%, chose to remain neutral on this
issue, suggesting that prosecutors are not yet sure of the impact that BWC evidence
will have on case dismissals in their jurisdictions, and possibly hinting that

See generally CENTER FOR EVIDENCE-BASED CRIME POLICY, GEORGE MASON
UNIVERSITY, BODY-WORN CAMERAS AND THE COURTS: A NATIONAL SURVEY OF STATE
PROSECUTORS (2016).
49
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Id.
53
Id. at 31.
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prosecutors may be unsure of whether BWC footage would work in defendants’
favor. 54
Despite a relative lack of information at this early stage, anecdotal evidence
offered by police departments shows a predicted rise in plea bargains accepted. In
the approximate year and a half that the Atlanta City Police Department began using
BWCs, citizen complaints went down, but the number of plea bargains accepted by
defendants has been on the rise. 55 Police officers and prosecutors have counted this
as a win because it allows them to spend less time in court testifying.56 However,
this means that the already alarmingly high number of cases that result in a plea
conviction are on the rise. 57 Prosecutors have been found to use threats that coerce
defendants into accepting plea agreements to secure a conviction when the evidence
in a case is insubstantial. 58 Less than 6% of prosecutors be
lieve that BWC evidence will be of more help to the defense than the
prosecution. 59 This result provides another indication of the belief among
prosecutors that BWC evidence represents a powerful prosecutorial tool.60
Allowing defense, and in some cases the public, access to BWC footage may allow
for democratic accountability.61 Evidence-based policing, according to the U.S.
Department of Justice, represents a massive shift in criminal law; however, this
shift has not reciprocally affected the defense. 62
For this vast majority of defendants whose cases end in with a plea bargain,
a video of their altercation with a police officer may never surface. Police and
prosecutors hold unilateral control over the footage, and this asymmetry further
exacerbates the inequity present during the plea-bargaining process. In addition to
racial disparities, prosecutors exercise power in both the charging and sentencing
variants present in a plea. Prosecutors and law enforcement officers also typically
See Id. at 31.
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hold leverage in the form of evidence. Historically, evidence has not been made
available to defense until the defendant makes the decision to pursue trial.
However, BWC footage is unlike traditional evidence as it is relatively low-cost to
transfer to the defense and has a high probability of being able to bring transparency
to an accounting of events. Videos may show why police officers opted to engage
with certain individuals, whether that engagement was conducted in accordance
with the Fourth and Fifth Amendments, and any results of that engagement. The
video may support law enforcement’s accounting of events, or shed doubt on those
tendered statements.
Best practices over the taking and retention of BWC footage would indicate
that strict state and federal legislation should govern who is in control over data,
whether that right should rest with local law enforcement or with a neutral third
party, as well as who should be party to viewing that footage. BWCs do not always
need to be on, and arguably should not be given their privacy implications.
However, the power to turn them on and off in tense situations should not rest with
the very officers they were originally designed to hold accountable. At the moment,
prosecutors and police have inarguable power in the ownership and control over
footage. Shifting ownership of videos over to a third-party agency, and creating
rules dictating who has access to the footage prior to the acceptance of a plea would
allow for more symmetry in the court process and may help stymie the rise of plea
bargains we are currently seeing.
Part III
***
Despite court and administrative decisions, there has been little positive
change or effort in mitigating the effect of BWCs during the plea-bargaining
process. For example, intra-office mandates that law enforcement officers always
keep their BWC on have failed to solve the problem of law enforcement officers
selectively turning off and on their own equipment. 63 Arguably, the most important
facet of BWC footage, namely who can access it, has not yet been critically
analyzed. At the moment, only prosecutors’ offices are given access to the footage
accrued via BWC.
Departments employing cloud-based storage platforms often create
accounts for their local prosecutor’s office through which prosecuting attorneys can
electronically retrieve footage on their own without the need to create hard copies.
The same can be done for any party authorized by the police department, including

MARY FAN, Missing Police Body Camera Videos: Remedies, Evidentiary Fairness, and
Automatic Activation, 52 GA. L. REV. 57, 70 (2017) (Only 6.5% of all traffic stops made by the
Phoenix Police Department were recorded, despite a mandate issued by the department that all
interactions with civilians be recorded).
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defense attorneys. The sharing of electronic materials would entail minimal costs.64
According to the Bureau of Justice Assistance to the U.S. Department of Justice,
“Body-worn recordings are not simply another type of evidence that law
enforcement collects and prosecutors use to prosecute offenders; their novelty, the
volume of data generated, and the public’s recent spotlight on BWCs make this
type of evidence unique.” 65 Because BWC footage is unique, it should be treated
as such.
If footage is withheld prior to the offer of a plea, and then introduced during
trial, the state bears the burden of paying for the storage of the footage, tagging and
marking of the video, and the proper placement of the video within the correct case
file. In addition to these costs, anytime a video is misplaced or not properly tagged,
the state bears the financial and time burden of recouping the footage. At the
moment, these costs are unknown as there is no overarching oversight of prosecutor
and police budgets. 66 If a neutral agency were established, with the express purpose
of retaining and identifying footage pre-plea, and then releasing that footage to
defense and prosecution alike, the time burden would be shifted away from the
police and prosecutors’ offices; although there would be cost involved. The
Department of Justice, in its capacity as grantor for over twenty-million dollars of
federal funds, could contemplate the creation of such a government agency as part
of the expense of providing BWCs. 67
If funds cannot be sourced to cover an impartial agency, at the very least,
prosecutors and police should undertake the work of revealing footage to defense
without the aid of an external agency. Smaller groups including defense attorneys,
NEW YORK CITY DEP’T OF INVESTIGATION, OFFICE OF THE INSPECTOR GENERAL FOR THE
NEW YORK CITY POLICE DEPARTMENT, BODY-WORN CAMERAS IN NYC: AN ASSESSMENT OF
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prosecutors, and police could develop a formal process for the transferal of videos
from police to prosecutors and from prosecutors to defense attorneys. 68 This would
entail minimal costs and allow for more symmetry in the plea-bargaining process.
Symmetry in the pretrial process would allow for some concerns arising out of the
use of BWC footage to be addressed. Those concerns include the capacity of the
prosecution to inflate the culpability of a criminal defendant. It also increases public
trust by disallowing, or at least hampering, the adulteration of footage prior to trial.
Furthermore, the footage can elucidate what happened to a criminal defendant who
is confused over the nature of the criminal act, one who acted in the heat of the
moment, or one in denial or unwilling to accept guilt. Furthermore, the footage can
serve to contradict an individual convinced of his or her own guilt due to their own
naivete or inexperience in the criminal justice system. The footage can reveal acts
committed by law enforcement officers that cross the line, 69 and can also empower
innocent criminal defendants who may have wanted to forgo trial due to the cost.
This buoying of innocent clients could increase public trust in the criminal justice
system. Such an increase in transparency has incredible promise, and it would be a
shame to continue to allow BWC footage to rest only in the hands of those most
likely to conceal things like police brutality and corruption.
Prosecutors have expressed concerns about revealing unaltered and
unscreened digital footage prior to trial, specifically with regard to certain cases,
such as those arising out of domestic violence and/or sex crimes where particularly
vulnerable victims may refuse to engage with police if they are frightened of
retaliation on the part of their aggressor. Prosecutors may fear a chilling effect on
sex-crime victims’ willingness to report crimes, talk to officers, or cooperate with
prosecutors if it becomes known that their features and voice will be turned over to
the defense. Prosecutors also point to the prospect of witness intimidation, if
witness statements are revealed prior to a trial, as well as the exposure of
undercover officers and informants who may be at risk if their voices and images
are disclosed. Finally, prosecutors are disturbed by the possibility that witnesses to
a crime may be at loathe to approach officers if they believe that footage of them
doing so will be revealed to the perpetrator prior to trial.
68
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These fears are not unfounded and should be taken into account prior to the
disclosure of BWC footage. However, the nondisclosure and inequity of allowing
all footage to rest with prosecution and law enforcement until the unlikely chance
that a trial is pursued is an incredible burden to place on defense, particularly when
a defendant is being asked to weigh a plea bargain that will change the course of
his or her life. If an impartial agency cannot be formed, and funds to cover tagging
and marking footage cannot be sourced, the cheapest and easiest option would be
to simply allow defense counsel, rather than the defendant him or herself, access to
the doctored footage. This may strike an appropriate middle ground, whereby
defense and prosecution are given similar access to footage that may serve to
exonerate or shed light on law enforcement’s possible mitigating actions, for
example violations of the Fourth and Fifth amendment, prior to making the decision
to pursue trial.
There are various interests that need to be balanced between prosecution
and defense, and perhaps an impartial agency can help engage in that calculous by
looking into the safety needs of victims and witnesses, the discovery rights of the
defense, the confidentiality of ongoing investigations, and the right of the media to
request information. 70 If such an agency cannot be formed, ad hoc state or local
agencies can also handle the disbursement of information. At the very least, turning
over footage to defense counsel, and not the defendant himself, can alleviate
concerns prosecutors have about witness safety while also allowing equality
between defense and prosecution. Disallowing anyone to view footage besides
prosecutors and police inevitably throws shade on the possibility of BWC footage
being used to help root out unwarranted use-of-force by law enforcement, which is,
ironically, one of the main reasons that BCWs were adopted in the first place.
Conclusion
***
BWCs are not themselves inherently good or evil. The implementation of
such technologies has numerous positive implications for the trial process;
however, the implementation of such technology across the country also has
negative implications for defendants in the plea-bargaining stage. Before we rush
to adopt and see these implications play out in real-time, it is important to
preemptively propose solutions. Therefore, introducing a system of accountability,
whereby footage is kept by impartial groups, and disallowing self-regulation on the
part of law enforcement is incredibly important. A system of transparency is
likewise of import, where defendants are given access to the footage prior to
The Use of Body-Worn Cameras by Law Enforcement Officials: Hearing Before Assembly
Committee on Codes, Judiciary of Governmental Operations, (2015 Assembly) (NY, 2015)
(Testimony of District Attorney Ass’n. of the State of NY).
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entering a plea, thereby reducing the coercive risk posed by footage they have not
seen, cannot remember, or is possibly doctored. This system is unlikely to
completely stymie the rapid increase in plea bargains that is likely to result in the
adoption of BWCs, but it can level the playing field for defendants and law
enforcement alike.
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